Whale and Dolphin Conservation Society
Sam Rauch
Acting Assistant Administrator for Fisheries
National Marine Fisheries Service

1315 East-West Highway
Silver Springs, MD 20910

September 10, 2012
Dear Assistant Administrator Rauch:

On behalf of the members and constituents of the Whale and Dolphin Conservation
Society (WDCS), we ask that you maintain the October 1%, 2012 date of Implementation
of the Coastal Gulf of Maine Consequence Closure Area as outlined in the Harbor
Porpoise Take Reduction Plan. The intent of the closure was to reduce takes of harbor
porpoise in areas of known high interaction if fishermen did not comply with pinger
usage, as mandated by the plan (50 C.F.R. § 229.33).

We believe that NMFS has provided ample opportunity for the industry to comply. As
early as 2006, NMFS scheduled multiple outreach training sessions to improve pinger
usage and compliance by gillnet fishermen. Letters were issued to fishermen by NMFS
on September 7, 2006 alerting them that takes of harbor porpoise were increasing and
that training/outreach meetings would be held. Laminated pinger certification
documents were issued to 330 fishermen in October 2006 and outreach meetings were
held from October 2006 through January 2007 (NMFS 2007).

Pinger sales reportedly increased after these meetings (ibid.) but compliance with
pinger usage was not uniform throughout the industry and takes of harbor porpoise did
not significantly decline. As a result, in the 2007 meeting of the Harbor Porpoise Take
Reduction Team (HPTRT), which included WDCS and members of the gillnet fishing
industry, the Team agreed, by consensus, to incorporate into the Take Reduction Plan
what were called ” consequence areas” as incentives to improve pinger use and
compliance. These consequence areas were based, temporally and spatially, on areas
where NMFS data showed high takes. These closures were agreed to by all members of
the TRT, including those representing the gillnet industry. This decision was clearly laid
out in the notes from the January 31%, 2008 meeting of the Team stating that “[t]he
Team strongly recommended that consequences for exceeding targeted bycatch rates
be applied in a manner that focuses on distinct geographic regions. For example, if the
target bycatch rate for the Gulf of Maine is exceeded, the agreed-upon consequence
(time-specific closures) applies to the Gulf of Maine consequence area.”
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The final plan was scheduled to go into effect in March of 2010, more than three years
after the initial outreach/training sessions and more than two years after the HPTRT had
met and agreed on the plan. Yet, at the request of the industry, the implementation of

the plan was delayed by six months to enable fishermen to comply with pinger
requirements (50 CFR Part 229).

Since that time, NMFS has monitored takes of harbor porpoise and found compliance
with pinger requirements to be abysmal. According to NMFS, the Coastal Gulf of Maine
pinger compliance level was only 41% between September 2010 and May 2011. NMFS
concluded that “low compliance with pinger requirements is the primary cause of high
bycatch rates” (NMFS 2012). Furthermore, “the September 2010 through May 2011
bycatch rate for the Coastal Gulf of Maine Consequence Closure area was so high that
the two-year average (combining the September 2010 through May 2011 season with
the September 2011 through May 2012 season) cannot be reduced below the target
bycatch rate for this area, even if no harbor porpoises are observed being caught”
(ibid.).

Observed takes of harbor porpoise in the Gulf of Maine have occurred in all months of
the year although “the majority of the takes were in October — December “(Palka et al.
2009). To delay the consequence area until February, as we understand has been
proposed by representatives of the industry, will provide little to no benefit to harbor
porpoise or the fishermen who have acted responsibly and complied with the HPTRP.
We believe that any delay in implementation of this measure is a violation of the MMPA
and a gross disservice to fishermen in this area, and other areas within the range of
harbor porpoise, that have, at their own expense, conducted their business in a legal
and accountable manner. Modifying this plan at this time without consulting other
members of the Take Reduction Team sets a precedent that the Take Reduction Process
is not of value, and that violating federal law is not only condoned, but can be rewarded.

Thank you for your consideration,
%vfm/ A, dpmti— Sz

Regina Asmutis-Silvia
Executive Director, WDCS-NA

CC:

John Bullard, National Marine Fisheries Service, Northeast Regional Administrator
David Gouveia, National Marine Fisheries Service, Northeast Region

Kristy Long, Office of Protected Resources, NOAA
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