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1.0 Introduction

Section 7(a)(2) of the Endangered Species Act (ESA) (16 U.S.C. 1531 et seq.) requires that each
Federal agency shall ensure that any action authorized, funded, or carried out by such agency is
not likely to jeopardize the continued existence of any endangered or threatened species or result
in the destruction or adverse modification of critical habitat of such species. When the action of a
Federal agency may affect species listed as threatened or endangered, that agency is required to
consult with either the NOAA Fisheries Service (NMFS) or U.S. Fish and Wildlife Service
(FWS), depending upon the species that may be affected. In instances where NMFS or FWS are
themselves proposing an action that may affect listed species, the agency must conduct intra-
service consultation. Since the action described in this document is authorized by the NMFS
Northeast Region (NERO) Sustainable Fisheries Division (SFD), this office has requested formal
intra-service section 7 consultation with the NMFS NERO Protected Resources Division (PRD).

The NMFS NERO SFD has reinitiated formal intra-service consultation on the continued
operation of seven fisheries as authorized by NMFS under their respective Fishery Management
Plans (FMPs) issued under the authority of the Magnuson-Stevens Fisheries Conservation Act
(MSA) and implementing regulations. Fisheries considered here are the: (1) Northeast
multispecies (multispecies), (2) monkfish, (3) spiny dogfish, (4) Atlantic bluefish (bluefish),

(5) Northeast skate complex (skate), (6) Atlantic mackerel/squid/butterfish (MSB), and (7)
summer flounder/scup/black sea bass (FSB) fisheries (collectively referred to as “the seven
fisheries” hereinafter). As described fully in section 2.2 below, reinitiation of these consultations
is necessary as these fisheries may affect five distinct population segments (DPS) of Atlantic
sturgeon that were listed as threatened or endangered on February 6, 2012 (77 FR 5880-5912; 77
FR 5914-5982). This document represents our biological opinion (Opinion) on the continued
operation of these fisheries and the effects of their continued operation on ESA-listed species and
designated critical habitat under our jurisdiction in accordance with section 7 of the ESA. See
Section 3.0, Description of the Proposed Action, for a discussion on the rationale for the
inclusion of these seven fisheries in a single consultation.

Formal intra-service section 7 consultation on the continued operation of the seven fisheries was
reinitiated on February 9, 2012 [Consultation No. F/NER/2012/01956]. This Opinion is based on
the information developed by NMFS NERO and other sources of information, as cited in the
Literature Cited section of this document.

2.0 Consultation History

2.1 Consultations Review

In addition to the formal consultations outlined below for each of the seven fisheries, the effects
of a variety of Amendments, Framework Adjustments (Frameworks), and other management
measures were evaluated to determine if reinitiation had been triggered. All actions that did not
trigger reinitiation of ESA consultation are not specifically discussed in the consultation histories
of the seven fisheries below.
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2.1.1 Multispecies

The consultation history for the multispecies fishery was reviewed in the previous formal
consultation completed October 29, 2010. Briefly, the first formal consultation on the
multispecies fishery was completed on June 12, 1986, and concluded that that operation of the
fishery would not result in jeopardy to any ESA-listed species under NMFS jurisdiction.
Consultation was reinitiated in response to the proposed implementation of Amendment 5 to the
NE Multispecies FMP. That consultation was completed on November 30, 1993, and concluded
that the continued operation of the multispecies fishery, including implementation of the
Amendment 5 measures, would not jeopardize the continued existence of any listed species
under NMFS jurisdiction.

In response to further changes to the management of the multispecies fishery under the NE
Multispecies FMP, formal consultation was reinitiated and subsequently completed on February
16, 1996, and again on December 13, 1996. The December 1996 consultation concluded that the
continued operation of the multispecies fishery would jeopardize the continued existence of right
whales. An interim Reasonable and Prudent Alternative (RPA) to avoid the likelihood of
jeopardy to right whales was provided with the Opinion. Consultation was reinitiated in 1997 to
assess the effects of the NE Multispecies FMP’s Framework Adjustment 23 that would
implement a gillnet prohibition in the federal portion of Cape Cod Bay Right Whale Critical
Habitat and in the Great South Channel, as specified in the RPA of the December 1996 Opinion.
NMFS concluded that the proposed action was not likely to jeopardize the continued existence of
the right whale, or other listed species, or result in adverse modification to right whale critical
habitat. Later in 1997, consultation was reinitiated concurrent with the initial formal consultation
on the Atlantic Large Whale Take Reduction Plan (ALWTRP). That consultation concluded that
the continued operation of the multispecies fishery would not jeopardize any ESA-listed species
under NMFS jurisdiction given that implementation of the ALWTRP, in conjunction with
simultaneous right whale recovery actions taken by NMFS and other agencies, was expected to
reduce the threat of entanglement for right whales in gillnet gear in the multispecies fishery.

In 1999, a right whale mortality was attributed to entanglement in gillnet gear. NMFS was
unable to determine the origin of the gillnet gear (fishery in which the gear was being fished). In
addition, other entanglements of right whales in gillnet gear were reported after completion of
the 1997 Opinion. There was insufficient information to determine whether any of the
entanglements, including the entanglement that caused the death of a right whale in 1999, were
the result of effort in the multispecies fishery. Nevertheless, NMFS concluded that the
entanglements did provide new information that revealed the action (the continued operation of
the multispecies fishery) may affect listed species in a manner or to an extent not previously
considered. Therefore, consultation was reinitiated. That consultation was completed on June 14,
2001 and concluded that the continued operation of the multispecies fishery, including measures
previously implemented as part of the ALWTRP, was likely to jeopardize the continued
existence of right whales. The RPA included with that opinion required the creation of a
Seasonal Area Management (SAM) program and a Dynamic Area Management (DAM)
program, both implemented as part of the revised ALWTRP.
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On October 5, 2007, NMFS published a final rule in the Federal Register (72 FR 57104; October
5, 2007) that made many changes to the ALWTRP, including a change in the use of fixed gillnet
gear in the multispecies fishery. As part of the final rule, the DAM program was eliminated as of
April 7, 2008 and the SAM program was eliminated as of October 6, 2008.* The changes to the
ALWTRP, therefore, modified the RPA in a manner that caused an effect to listed species not
considered in the June 14, 2001 Opinion for the fishery. In accordance with 50 CFR 402.16,
NMEFS reinitiated formal consultation on the multispecies fishery on April 2, 2008 to reconsider
the effects of the continued operation of the multispecies fishery on ESA-listed cetaceans and sea
turtles. Additionally, in 2006, the Northeast Fisheries Science Center (NEFSC) released
reference document 06-19 (Murray 2006) that reported on the annual estimated taking of
loggerhead sea turtles in bottom-otter trawl gear fished in Mid-Atlantic waters during the period
of 1996-2004. As a follow-up, and in response to a request from NERO, the bycatch rate
identified in Murray (2006) was used to estimate the take of loggerhead sea turtles in all fisheries
(by FMP group) using bottom otter trawl gear fished in Mid-Atlantic waters during the period of
2000-2004 (Murray 2008). Based on the approach as described in Murray (2008), the average
annual bycatch of loggerhead sea turtles in bottom otter trawl gear for the period of 2000-2004
was estimated to be 43 for trawl gear used in the Northeast multispecies fishery. NMFS also
received an estimate of loggerhead sea turtle bycatch in sink gillnet gear from the NEFSC in
November 2009 (Murray 2009a). In that report, the average annual bycatch of loggerhead sea
turtles in sink gillnet gear potentially used in the multispecies fishery, coded in the report as
"other species," was estimated to be three for the period of 2002-2006 (Murray 2009a). Because
these bycatch estimates revealed effects of the multispecies fishery on sea turtles that were not
previously considered in the June 14, 2001 Opinion, formal consultation was reinitiated. That
consultation was completed on October 29, 2010, and concluded that the continued operation of
the multispecies fishery was not likely to jeopardize the continued existence of any ESA-listed
species.

2.1.2 Monkfish

The consultation history for the monkfish fishery was reviewed in previous formal consultations
completed April 14, 2003 [Consultation number F/NER/2002/00196] and October, 29, 2010
[Consultation number F/NER/2008/01754]. In brief, formal consultation on the fishery was first
initiated in 1998 and concluded that the operation of the fishery, including modification of the
gillnet portion of the fishery as required under the ALWTRP, would not result in jeopardy to any
ESA-listed species under NMFS jurisdiction. The Opinion also concluded that the gillnet sector
might adversely affect sea turtles, and an Incidental Take Statement (ITS) with Reasonable and
Prudent Measures (RPMs) to minimize take was provided. Consultation was reinitiated in 2000
after new information indicated a change in the status of right whales, and observer data
indicated that the ITS for sea turtles in the monkfish fishery was exceeded during Year 1
(November 8, 1999-April 30, 2000) of the Opinion. The consultation [Consultation number
F/NER/2001/00546] was concluded on June 14, 2001, and resulted in a jeopardy finding for

! Effective October 5, 2008, NMFS reinstituted the DAM program under the ALWTRP pursuant to a preliminary injunction
issued in the case The Humane Society of the United States, et al. v. Gutierrez, et al. (Civil Action No. 08-cv-1593 (ESH)). The
DAM program was effective through 2400 hrs April 4, 2009, and expired at this time when the broad-based sinking groundline
requirement for Atlantic trap/pot fisheries became effective on April 5, 2009.
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North Atlantic right whales. The Opinion contained one RPA with multiple management
components that were designed to avoid the likelihood of the federal monkfish fishery
jeopardizing the continued existence of the endangered right whale. Incidental take of sea turtles
was also anticipated but was not expected to jeopardize any affected sea turtle species. An ITS
was provided, along with RPMs, to minimize the taking of sea turtles in the monkfish fishery.

In 2002, following the NMFS rejection of the proposed Framework Adjustment 1, the agency
published an Emergency Interim Final Rule to establish the Year 4 specifications for the
monkfish fishery. The Emergency Interim Final Rule included deferral of the Year 4 default that
would have reduced Days-at-Sea (DAS) in the monkfish fishery to zero, effectively eliminating
the directed monkfish fishery. Since the June 14, 2001 Opinion had not considered the effects of
monkfish fishing effort on ESA-listed species for Year 4 of the FMP, NMFS concluded that
deferral of the Year 4 measures for one year may adversely affect ESA-listed species. NMFS,
therefore, reinitiated section 7 consultation on the continued implementation of the monkfish
fishery and on May 14, 2002 concluded that the fishery was not likely to jeopardize any ESA-
listed species under NMFS jurisdiction. A new ITS and RPMs to address the anticipated take of
sea turtles in the fishery for Year 4 were provided.

Consultation was reinitiated on February 12, 2003 to consider the effects to protected species
from actions proposed under Framework Adjustment 2. On April 14, 2003, this consultation
concluded that the implementation of Framework Adjustment 2 to the Monkfish FMP may
adversely affect but was not likely to jeopardize the continued existence of ESA-listed species. A
new ITS and RPMs to address the anticipated take of sea turtles were provided.

Regulations implementing Amendment 2 to the Monkfish FMP were approved and took effect
on May 1, 2005. The regulations included measures to increase fishing opportunities and provide
for additional flexibility, while also meeting the conservation objectives of the FMP.
Amendment 2 also contained gear modifications and closures to protect Essential Fish Habitat
(EFH). Amendment 2 did not change the existing effort control measures that link Northeast
monkfish and Atlantic sea scallop DAS to monkfish DAS.

Due to changes in the ALWTRP, which eliminated the DAM program as of April 7, 2008, and
the SAM program as of October 6, 2008,% and new information about the monkfish fishery’s
effects on sea turtle takes, formal consultation was reinitiated on April 2, 2008 to reconsider the
effects of the continued operation of the monkfish fishery on ESA-listed cetaceans and sea
turtles. That consultation was completed on October 29, 2010, and concluded that the continued
operation of the monkfish fishery was not likely to jeopardize the existence of any ESA-listed
species.

2.1.3 Spiny Dogfish

2 Effective October 5, 2008, NMFS reinstituted the DAM program under the ALWTRP pursuant to a preliminary injunction
issued in the case The Humane Society of the United States, et al. v. Gutierrez, et al. (Civil Action No. 08-cv-1593 (ESH)). The
DAM program was effective through 2400 hrs April 4, 2009, and expired at this time when the broad-based sinking groundline
requirement for Atlantic trap/pot fisheries became effective on April 5, 2009.
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The consultation history for the spiny dogfish fishery was reviewed in a previous formal
consultation completed October 29, 2010. Briefly, the Spiny Dogfish FMP was developed jointly
by the Mid-Atlantic Fishery Management Council (MAFMC) and the New England Fishery
Management Council (NEFMC) to eliminate overfishing and rebuild the stock of spiny dogfish.
Prior to 1999, landings of spiny dogfish were managed under the Multispecies FMP. The effects
of fisheries targeting spiny dogfish on listed species were therefore considered within the broad
scope of fisheries prosecuted under the Multispecies FMP.

The first formal consultation on the spiny dogfish fishery was completed on August 13, 1999,
and concluded that operation of the fishery would not result in jeopardy to any ESA-listed
species under NMFS jurisdiction. For endangered whales, this conclusion was based on the
assumption that the incorporation of measures identified in the ALWTRP into the Spiny Dogfish
FMP would be effective at reducing incidental mortality and serious injury of the whales. This
conclusion was also based on NMFS’ December 13, 1996 Opinion that identified
implementation of the ALWTRP as an effective RPA to avoid the likelihood of jeopardy for
fisheries managed under the Multispecies FMP.

In 1999, a right whale mortality was attributed to entanglement in gillnet gear. NMFS was
unable to determine the origin of the gillnet gear (fishery in which the gear was being fished). In
addition, other entanglements of right whales in gillnet gear were reported in the same time
period. There was insufficient information to determine whether any of the entanglements,
including the entanglement that caused the death of a right whale in 1999, were the result of the
spiny dogfish fishery. Nevertheless, NMFS concluded that the entanglements did provide new
information that the action (the continued operation of the spiny dogfish fishery) may affect
listed species in a manner or to an extent not previously considered. Therefore, consultation was
reinitiated on May 4, 2000. That consultation was completed on June 14, 2001, and concluded
that the continued operation of the spiny dogfish fishery, including measures previously
implemented as part of the ALWTRP, was likely to jeopardize the continued existence of right
whales. The RPA included with that Opinion required the creation of the SAM and DAM
implemented as part of the revised ALWTRP.

On October 5, 2007, NMFS published a final rule in the Federal Register (72 FR 57104; October
5, 2007) that made many changes to the ALWTRP, including a change in the use of fixed gillnet
gear in the spiny dogfish fishery. As part of the final rule, the DAM program was eliminated as
of April 7, 2008 and the SAM program was eliminated as of October 6, 2008.% The changes to
the ALWTRP, therefore, modified the RPA in a manner that caused an effect to listed species not
considered in the June 14, 2001 Opinion for the fishery. NMFS reinitiated formal consultation on
the spiny dogfish fishery on April 2, 2008 to reconsider the effects of the continued operation of
the spiny dogfish fishery on ESA-listed cetaceans and sea turtles. That consultation was
completed on October 29, 2010, and concluded that the continued operation of the spiny dogfish
fishery was not likely to jeopardize the existence of any ESA-listed species.

3 Effective October 5, 2008, NMFS reinstituted the DAM program under the ALWTRP pursuant to a preliminary injunction
issued in the case The Humane Society of the United States, et al. v. Gutierrez, et al. (Civil Action No. 08-cv-1593 (ESH)). The
DAM program was effective through 2400 hrs April 4, 2009, and expired at this time when the broad-based sinking groundline
requirement for Atlantic trap/pot fisheries became effective on April 5, 2009.
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2.1.4 Bluefish

The consultation history for the bluefish fishery was reviewed by NMFS in a previous formal
consultation completed on October 29, 2010. Briefly, the Bluefish FMP was developed in the
1980s, and was the first FMP to be jointly developed by an interstate commission and a Regional
Fishery Management Council. Currently, bluefish is jointly managed by the MAFMC and
ASMFC. Amendment 1 to the FMP was considered in a 1999 Opinion, in which NMFS
concluded that the continued operation of the bluefish fishery would not jeopardize the continued
existence of right, humpback, and fin whales, loggerhead, leatherback, and Kemp’s ridley sea
turtles, or shortnose sturgeon, and was not likely to adversely modify right whale critical habitat
(NMFS 1999). However, sea turtles and shortnose sturgeon were expected to experience
harassment, injury, or mortality due to interactions with the gear associated with this fishery. An
ITS was provided with the 1999 Opinion along with non-discretionary RPMs to minimize the
impacts of incidental take.

In 2010, new information on large whale interactions and sea turtle bycatch in net gear consistent
with that used in the bluefish fishery triggered reinitiation. The 2010 Opinion issued by NMFS
concluded that the continued operation of the bluefish fishery would not jeopardize the existence
of right, humpback, fin, and sei whales, or loggerhead, leatherback, Kemp’s ridley, and green sea
turtles, nor was it likely to destroy or adversely modify right whale critical habitat (NMFS
2010a). However, ESA-listed large whales and sea turtles were expected to experience
harassment, injury, or mortality due to interactions with the gear associated with this fishery.
Interactions between these species and bluefish fishing gear can include captures or
entanglements in net gear (e.g., trawls, gillnets) and, on rarer occasions, hooking (internally or
externally) or entanglements in hook and line gear. An ITS for sea turtles was issued along with
the 2010 Opinion. The ITS exempted the annual incidental take of up to three loggerheads over a
five-year average in trawl gear, of which up to two per year may be lethal, and up to 79
loggerheads annually over a five-year average in gillnet gear, of which up to 32 per year may be
lethal. For the other three sea turtle species, lethal or non-lethal takes of up to four leatherback,
four Kemp’s ridley, and five green sea turtles in trawl and gillnet gear combined are exempted
annually. RPMs and accompanying terms and conditions to minimize the impacts of incidental
take were also provided in the ITS (NMFS 2010a).

2.1.5 Skates

The implementation of the Skate FMP was first reviewed by NMFS in a formal consultation
initiated on March 12, 2003 and completed on July 24, 2003. The 2003 Opinion issued by NMFS
concluded that the initial implementation of the Skate FMP would not jeopardize the continued
existence of right, humpback, fin, sei, blue, and sperm whales, or loggerhead, leatherback,
Kemp’s ridley, and green sea turtles, and was not likely to adversely modify right whale critical
habitat (NMFS 2003b). An ITS was provided with the 2003 Opinion along with non-
discretionary RPMs to minimize the impacts of incidental take. As described in the ITS, up to
one loggerhead, leatherback, Kemp’s ridley, or green sea turtle (one turtle only of any of these
four species) was anticipated to be injured or killed annually as a result of the implementation of
the Skate FMP.
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NMFS next considered the effects of the continued operation of the skate fishery under the Skate
FMP on ESA-listed marine mammals, sea turtles, and fish during formal section 7 consultation
initiated on April 2, 2008. An Opinion resulting from this consultation was completed on
October 29, 2010. It concluded that the continued implementation of the Skate FMP, including
Amendment 3 (which was enacted in July 2010), may adversely affect, but would not jeopardize
the continued existence of right, humpback, fin, and sei whales, or loggerhead, leatherback,
Kemp’s ridley, and green sea turtles, nor would it destroy or adversely modify designated right
whale critical habitat. An ITS for sea turtles was issued along with the Opinion exempting the
annual incidental take of up to 24 loggerheads over a five-year average in trawl gear, of which up
to 11 per year may be lethal, and up to 15 loggerheads annually over a five-year average in
gillnet gear, of which up to six per year may be lethal. For the other three sea turtle species,
lethal or non-lethal takes of up to four leatherback, four Kemp’s ridley, and five green sea turtles
in trawl and gillnet gear combined are exempted annually. Non-discretionary RPMs to minimize
the impacts of incidental take were also provided in the ITS (NMFS 2010g).

NMFS has also informally reviewed a number of frameworks, amendments, exempted fishing
permits, and emergency actions associated with the Skate FMP over the past several years. These
reviews have concluded that either the proposed actions may affect, but were not likely to
adversely affect, ESA-listed species or designated critical habitat under NMFS jurisdiction or
that the proposed actions did not trigger reinitiation of formal section 7 consultation.

2.1.6 Atlantic Mackerel/Squid/Butterfish

The first formal consultation on the MSB fishery was conducted in the context of the
consultation on all fisheries for the Marine Mammal Exemption Program (MMEP). An Opinion
with an ITS for marine mammals in all commercial fisheries was issued on July 5, 1990.
Subsequently, NMFS completed informal consultations for Amendment 4 (August 6, 1991),
Amendment 5 (February 16, 1995), and Amendment 6 (August 15, 1995) to the FMP. Due to the
low level of incidental take of endangered or threatened species in the fishery, formal
consultation was not initiated for this fishery independently of the MMEP consultation and no
separate ITS was issued.

The second formal consultation was triggered when NMFS became aware of possible sea turtle
interactions by vessels targeting mackerel and/or squid while considering Amendment 8 actions.
A formal consultation on the MSB fishery was conducted during the normal regulatory review
process to implement Amendment 8 on the FMP, and the Opinion was completed April 28, 1999,
with an ITS. The MSB fishery continued under this ITS until 2010, when consultation on the
FMP was reinitiated due to new sea turtle bycatch information.

The 2010 Opinion issued by NMFS concluded that the continued operation of the MSB fishery
would not jeopar