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EXECUTIVE SUMMARY
Introduction

This final environmental impact statement (FEIS) for the Essential Fish Habitat Components of
the Atlantic Herring Fishery Management Plan (FMP) evaluates management alternatives to
minimize impacts of the Atlantic herring fishery on essential fish habitat (EFH). It is prepared by
the National Marine Fisheries Service (NMFS) and is developed in accordance with the National
Environmental Policy Act (NEPA) and the Magnuson-Stevens Fishery Conservation and
Management Act (MSA), the latter being the primary domestic legislation governing fishery
management of the nation's marine fisheries and resources. In 1996, Congress passed the
Sustainable Fisheries Act (SFA), which amended and re-authorized the MSA and introduced
new emphasis on rebuilding overfished fisheries, ending overfishing, minimizing bycatch and
bycatch mortality, and minimizing to the extent practicable the adverse impacts of fishing
activity on essential fish habitat (EFH).

This is a non-traditional impact statement in the sense that is not an analysis of a proposed
federal action. Rather, it is an evaluation of whether future federal action is needed to minimize
to the extent practicable possible adverse effects of fishing on Atlantic herring EFH and of
Atlantic herring fishing on the EFH of other managed species. The genesis of this document
derives from the settlement of the AOC vs. Daley case (discussed below) wherein NOAA
Fisheries agreed to draft an EIS on this matter. Subsequent to the settlement, it became clear to
NOAA fisheries that future federal action was unnecessary to minimize the adverse EFH impacts
of the Atlantic herring fishery, and, accordingly, that traditional analysis under NEPA would not
be triggered. Nevertheless, NOAA Fisheries agreed in the settlement to draft an EIS addressing
EFH impacts of this fishery and the present document, its unconventional context
notwithstanding, does just that.

Purpose of This Document

The purpose of this FEIS is to comply with section 303(a)(7) of the Magnuson-Stevens Fisheries
Conservation Management Act (MSA). More specifically, the purpose is to evaluate the potential
adverse effects of fishing on Atlantic herring EFH and on the EFH of other species, and to
minimize to the extent practicable any adverse effects which are more than minimal and not
temporary in nature. This action is being undertaken to ensure the conservation and enhancement
of EFH as required under the MSA.

The EFH components of the Atlantic Herring FMP were developed as part of an Omnibus
Amendment prepared by the New England Fishery Management Council for all NEFMC
managed species (NEFMC 1998a). The EFH Omnibus Amendment was approved for Atlantic
herring by the Secretary of Commerce on October 27, 1999. The final rule implementing the
Atlantic herring FMP to allow for the development of a sustainable Atlantic herring fishery was
published on December 11, 2000 (65 FR 77450).

During the NEFMC’s development of the Atlantic Herring FMP, a lawsuit brought by several
environmental organizations (American Oceans Campaign (AOC) et al. v. Daley et al.) resulted



in a ruling by the U.S. District Court for the District of Columbia (Court) on September 13,
2000. In that ruling, the Court enjoined the Federal Defendants from enforcing the EFH
amendments that were challenged in the suit (which included amendments to all of the New
England Council’s fishery management plans) until such time as they performed “a new and
thorough EA or EIS” for each of the EFH amendments, in compliance with NEPA. On
December 5, 2001, the Plaintiffs and the Federal Defendants proposed to the Court a Joint
Stipulation and Order (Stipulation), which was accepted by the Court on December 17, 2001. In
that Stipulation, the Federal Defendants, acting through the National Marine Fisheries Service
(NMFS) were ordered to:

1) Prepare FEISs for all fisheries challenged in the lawsuit.

2) Comply with the requirements of all applicable statues, including NEPA; the Council on
Environmental Quality (CEQ) NEPA implementing regulations, 40 C.F.R. Parts 1500-
1508; and the National Oceanic and Atmospheric Administration (NOAA)
Administrative Order 216-6.

3) Include analyses of environmental impacts of fishing on EFH, including direct and
indirect effects, as defined in the EFH regulations at 50 C.F.R. 600.810, and analyses of
the environmental impacts of alternatives for implementing the requirement of the MSA,
that the FMP “minimize, to the extent practicable, adverse effects on [EFH] caused by
fishing.”

4) Consider a range of reasonable alternatives for minimizing the adverse effects (as defined
by the EFH regulations to be “any reduction in the quality or quantity of EFH”) of fishing
on EFH, including potential adverse effects. This range of alternatives will include “no
action” or status quo alternatives and alternatives set forth specifying fishery
management actions that can be taken by NMFS under the MSA. The alternatives may
include a suite of fishery management measures, and the same fishery management
measures may appear in more than one alternative.

5) Identify one preferred alternative, except that, in the FEIS, NMFS may elect, if it deems
appropriate, to designate a subset of the alternatives considered in the draft EIS as the
preferred range of alternatives, instead of designating only one preferred alternative.

6) Present the environmental impacts of the alternatives in comparative form, thus sharply
defining the issues and providing a clear basis for choice among the options, as set forth
in CEQ regulation 40 C.F.R. 1502.14.

The Stipulation required that NMFS approve an amendment, if required, to the Atlantic Herring
FMP and implementing measures by no later than September 10, 2005. NMFS is preparing this
separate FEIS to fulfill terms of the Stipulation. Therefore, this FEIS evaluates the potential
adverse effects of fishing on Atlantic herring EFH, including the effects of Atlantic herring
fishing on the EFH of other species, and evaluates management measures to minimize to the
extent practicable any adverse effect by the Atlantic herring fishery on EFH that is more than
minimal and not temporary in nature.

Overview of the EFH Elements of the FEIS
Based in part on the issues identified during scoping, this FEIS includes an evaluation of the

potential effects of the directed Atlantic herring commercial fishery on EFH for Atlantic herring
and other federally-managed species in the Northeast region of the U.S. and evaluates



alternatives to minimize to the extent practicable the adverse effects on EFH from herring
fishing. It also includes an evaluation of the effects of non-fishing activities and of non-MSA.-
regulated fisheries on Atlantic herring EFH. The analysis considers the no-action alternative,
along with a range of other reasonable alternatives. Information from the 1998 EA (included in
the Atlantic herring FMP) is reflected in this analysis. However, additional information and the
selection of alternatives come from a review of the best scientific information available,
including new information made available since the fishery management plan was originally
completed.

Herring Fishery Impacts on EFH

The two primary gear types used in the Atlantic herring fishery are mid-water trawls and purse
seines. These are the only gears used to directly harvest herring in federal waters of the
Northeast region. A small quantity of herring (about 2% of total landings during 2000-2002) are
taken as incidental catch with bottom trawls in the whiting, northern shrimp, and multi-species
groundfish fisheries. Herring are also caught with mid-water trawls in the Atlantic mackerel
fishery. A very small amount of herring is harvested with “fixed gear” (stop seines and weirs) in
state waters on the eastern Maine coast.

Herring are extremely sensitive to noise and schools are known to disperse when approached by
vessels or when disturbed by mid-water nets or purse seines. This disturbance could be
interpreted as a potential impact on the pelagic habitat of juvenile or adult herring. The effect,
however, is known to be temporary: schools of herring that are dispersed by vessels or mid-water
trawls re-form quickly after passage of the boat or the net, within a matter of minutes. This may
adversely affect the pelagic habitat for juvenile and adult herring, but the effects are minimal and
temporary in nature and do not need to be minimized.

The other potential impact of mid-water trawls and purse seines on Atlantic herring EFH is on
the habitat for herring eggs. In order for herring egg EFH to be more than minimally impacted
by these gears, the gears would have to 1) contact bottom habitats that are used by herring for
spawning, and 2) disturb the bottom in a way that reduces its functional value as an egg habitat.
According to information obtained from fishermen, bottom contact occasionally occurs on
smooth sand or mud bottom when herring are very close to the bottom and can not be caught
unless the net is towed just above or on the bottom. Contact with hard bottom is avoided because
the gear is not designed to withstand contact with rocky substrates. When contact occurs, it is by
chains attached to the footrope, by the footrope itself, or by two heavy weights attached to the
wings of the net. The trawl doors do not contact the bottom. Contact by the belly of the net
easily abrades the nylon twine meshes of the net, even on sandy bottom.

Because any bottom contact by mid-water trawls used in the Northeast U.S. Atlantic herring
fishery is most likely to be limited to flat mud and sand substrates, and because herring do not
deposit eggs on mud, habitats utilized as herring egg EFH that are most likely to be vulnerable to
impacts from mid-water trawls would be in sandy bottom areas. However, herring mid-water
trawls only contact the bottom occasionally and many sand bottom habitats where herring spawn
(e.g., on Georges Bank) are located in fairly shallow depths that are subject to scouring action by
strong bottom currents. Herring spawn, in fact, in locations characterized by strong bottom



currents. Therefore, if there are any adverse impacts of mid-water trawls in sandy bottom
habitats, they are not more than minimal or temporary in nature and do not need to be
minimized.

Bottom contact by mid-water trawls may also occasionally occur in gravel bottom spawning
habitats on Georges Bank that are free of rocks. However, there is no reason to believe that the
effects of dragging an object such as a heavy weight or a length of chain over a sand, gravel, or
rocky bottom would reduce the functional value of the substrate as a habitat for herring eggs.
The only exception to this would be benthic macrophytes or emergent epifauna — attached algae,
bryozoans, etc. — that herring eggs also stick to and which are easily damaged or removed from
the bottom by bottom-tending fishing gear. This type of egg substrate is not very common,
however. There is no evidence to indicate that herring are less likely to deposit their eggs on
bottom habitats composed of gravel, sand, cobble, and shell fragments that have been disturbed
by fishing gear than on un-disturbed substrate, or that eggs deposited on disturbed substrates
would have a reduced survival rate.

Purse seines are used almost exclusively in the Gulf of Maine in coastal and offshore waters.
Because they are so deep (up to 50 meters), they sometimes contact the bottom when they are
first set out, before they are “pursed.” Before the net is pursed, the bottom lead lines can be
pushed across the bottom for short distances by tidal currents, causing disturbance to benthic
organisms and substrates. If there are impacts to benthic habitats, they would be more
pronounced in complex, rocky bottom areas which are more vulnerable to disturbance (Auster
and Langton 1999, NEREFHSC 2002). Although purse seines may occasionally contact bottom
habitats that provide substrate for herring eggs in the Gulf of Maine, there is no evidence to
suggest that disturbance of bottom substrates by this gear reduces the quality of herring egg EFH.
Therefore, the potential adverse impacts of purse seines are also minimal and temporary in
nature.

Additional information supporting the conclusion that mid-water trawls and purse seines do not
contact the bottom to any significant degree is provided by bycatch data available from observers
placed aboard commercial herring fishing vessels. For this analysis, bycatch data were sorted
into three categories: pelagic species that occupy the water column, “semi-demersal’”” species that
live near the bottom, but do not normally rest on the bottom), and demersal species that are in
direct contact with the bottom most of the time.

Data were obtained from 110 mid-water (single boat and pair trawlers) and 31 purse seine trips,
representing catches of 41 million Ibs (18,660 metric tons) and 5 million Ibs (2,317 mt) of
Atlantic herring, respectively. The results indicate that 1.8% of the mid-water trawl catch and
1.5% of the purse seine catch was composed to species other than herring. Almost all of the
bycatch taken by purse seines was composed of pelagic species (spiny dogfish). Bycatch in mid-
water trawls was almost equally divided between pelagic and semi-demersal species: demersal
species accounted for three hundred-thousandths of a percent (140 Ibs during 110 trips that
produced over 41 million Ibs of herring). Most of the semi-demersal catch was composed of
silver hake, a species that leaves the bottom at night in pursuit of prey. The primary non-target
pelagic species caught in herring mid-water trawls are Atlantic mackerel, spiny dogfish,



alewives, and blueback herring. These results support the conclusion that any contact of the
bottom by herring mid-water trawls or purse seines is negligible.

Conclusions:

There are indications that mid-water trawls and purse seines do occasionally contact the seafloor
and may impact benthic habitats utilized by a number of federally-managed species, including
EFH for Atlantic herring eggs. Howver, after reviewing all the available information, the NMFS
concludes that if the quality of EFH is reduced as a result of this contact, the impacts are minimal
and/or temporary and, pursuant to MSA, do not need to be minimized. The following
information supports this conclusion.

e Bottom contact by mid-water trawls occurs infrequently and is usually caused by “tickler”
chains that hang down in short loops from the footrope, the footrope itself, or the two weights
that are attached to the wire trawl warps that extend from the bottom of the net to the doors.
The trawl doors do not touch bottom.

e The lead lines of purse seines may occasionally contact the bottom when the net is first set,
but not once the net is “pursed.”

e Mid-water trawls are not designed to fish in contact with the bottom and are easily damaged
if they hit an obstacle (rocks) or if the nylon netting in the belly drags over any kind of
bottom substrate. Repairs are costly.

e Bottom contact, when it occurs, is much more likely to occur on flat sand or mud bottom, not
on structurally complex and more sensitive hard bottom.

e Bycatch of fully demersal fish species in 110 trips made by mid-water trawlers and 31 trips
made by purse seiners was insignificant, accounting for .0003% of the mid-water trawl catch
and .0001% of the purse seine catch.

e Bottom trawls and dredges are used much more intensively in the Northeast region than
herring mid-water trawls and pair trawls. Overall, throughout the entire region, herring mid-
water trawls (single and pair trawls) only accounted for 1.1% of all days absent from port by
mobile gear vessels during 1997-2002.

Impacts of the Herring Fishery on EFH for Other Species

It is possible that occasional bottom contact by mid-water herring trawls could potentially affect
EFH for benthic life stages of species in the Northeast region, especially those that occupy sand
and mud habitats that may be disturbed from time to time by mid-water trawls. Purse seines
could have similar effects in a variety of benthic habitat types. Most of the species and life
stages with benthic EFH that has been determined to be vulnerable to adverse effects of mobile,
bottom-tending gears inhabit sand or mud bottom. EFH for these species and life stages could
possibly be vulnerable to any bottom disturbance caused by mid-water trawls or purse seines as
well. Because any bottom contact by herring mid-water trawls is limited primarily to sand and



mud bottoms, no adverse impacts are expected on rocky or gravel substrates. If the quality of
benthic EFH for other species in the NE region is reduced as a result of bottom contact by
herring fishing gear, the effects are no more than minimal or temporary in nature.

Impacts of Other MSA Fisheries on Atlantic Herring EFH

The following bottom-tending fishing gears could potentially affect herring egg EFH: bottom
otter trawls that catch fish and northern shrimp, scallop dredges, lobster pots, fish and hagfish
pots, bottom gill nets, and bottom longlines. However, EFH for Atlantic herring eggs and
spawning adults in the Northeast region has been ranked low in terms of its vulnerability to the
effects of bottom otter trawls, scallop dredges, pots and traps, and bottom gill nets and longlines.
Essential fish habitats with a low vulnerability rank are not considered to be adversely impacted
to a degree that is more than minimal or temporary in nature.

Disturbance of bottom sediments that serve as substrates for herring eggs by any kind of bottom-
tending gear is not likely to cause a reduction in the functional value of the habitat. There is no
evidence to indicate that herring are less likely to deposit their eggs on bottom habitats composed
of gravel, sand, cobble, and shell fragments that have been disturbed by any kind of mobile,
bottom-tending fishing gear than on un-disturbed substrate, or that eggs deposited on disturbed
substrates would have a reduced survival rate.

In conclusion, bottom-tending mobile gears used in other MSA fisheries may have adverse
effects on benthic EFH for herring eggs or pelagic EFH for juvenile and adult herring, but they
are not more than minimal or temporary in nature.

Overall Gear Effects Determination

The fishing gear effects evaluation has lead to a determination that gear used in the directed
Atlantic herring fishery (mid-water trawls and purse seines) has a potential adverse effect on
EFH that is not more than minimal or temporary in nature. Therefore, the MSA does not require
implementation of management measures to minimize impacts on EFH. In addition, the
evaluation concluded that fishing gears used in other northeast fisheries (otter trawls and
dredges) have a potential adverse effect on Atlantic herring EFH that is also not more than
minimal or temporary in nature. Therefore, the MSA does not require implementation of
management measures to minimize impacts of fishing on herring EFH.

Description of Management Alternatives

Although the fishing gear effects evaluation concludes that there are no adverse effects of the
Atlantic herring fishery on EFH that are more than minimal or longer than temporary in duration
(thus requiring no management measures pursuant to MSA), in order to fulfill the requirements
of the Court Order and Joint Stipulation, this FEIS includes an analysis of a range of alternatives
that might provide benefits to EFH.
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Alternative 1 - No Action Alternative (Preferred Alternative)

Under this alternative, no action would be taken that would affect existing Atlantic herring
fishing activities. This alternative includes the existing regulatory definition of mid-water trawls
(see Alternative 2).

Rationale: The fishing gears utilized in the directed Atlantic herring fishery are pelagic mid-
water trawls and purse seines. Mid-water trawls are prohibited from fishing on the bottom (see
alternative 2A). Therefore, there are no expected adverse EFH impacts of either of these gears
that require minimization.

Alternative 2 - Modifications to the Regulatory Definition of Midwater Trawls

There are three distinct options to modify the regulatory definition of midwater trawl gear for the
herring fishery. These are “stand alone” alternatives that could be implemented independently of
either Alternative 3 or 4. A modified mid-water trawl definition would apply at all times
throughout the range of the U.S. Atlantic herring fishery. The existing definition, which would
remain in place if none of the modifications were implemented, is as follows:

Midwater trawl gear means trawl gear that is designed to fish for, is capable of fishing for, or is
being used to fish for pelagic species, no portion of which is designed to be or is operated in
contact with the bottom at any time.

Rationale: The intent of changing the regulatory definition of midwater trawl gear would be to
improve the enforceability of the regulation, thus making it more effective at eliminating any
bottom contact by the gear.

Option 2A. Modification to Midwater Trawl Gear Definition

Under this option, the regulatory definition of midwater trawl gear would be modified to reflect a
1999 recommendation of the NEFMC’s Enforcement Committee as follows:

Midwater trawl gear means trawl gear that is designed to fish for, is capable of fishing for, or is
being used to fish for pelagic species, no portion of which is designed to be or is operated in
contact with the bottom at any time. The gear may not include discs, bobbins, or rollers on its
footrope or chafing gear as part of the net.

Option 2B. Modification to Midwater Trawl Gear Definition

Under this alternative, the regulatory definition of midwater trawl gear would be modified to
reflect the definition used in the West Coast Groundfish Management Plan (Pacific Management
Council). The regulatory definition would be revised as follows:

Midwater trawl gear means trawl gear that is designed to fish for, is capable of fishing for, or is

being used to fish for pelagic species, no portion of which is designed to be or is operated in
contact with the bottom at any time. Midwater trawl nets must have unprotected footropes at the
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trawl mouth, and must not have rollers, bobbins, tires, wheels, rubber discs, or any similar device
anywhere in the net. The footrope of midwater trawl gear may not be enlarged by encircling it
with chain or by any other means. Ropes or lines running parallel to the footrope of midwater
trawl gear must be bare and may not be suspended with chains or any other materials.
Sweepings, including the bottom leg of the bridle, must be bare. For at least 20 ft. (6.15 m)
immediately behind the footrope or headrope, bare rope or mesh of 16-inch may encircle the net
under transfer cables, lifting of splitting straps (chokers), but must be: over riblines and
restraining straps; the same mesh size and coincide knot-to-knot with the net to which it is
attached; and no wider than 16 meshes.

Option 2C. Modification to Midwater Trawl Gear Definition

Under this alternative, the regultory definition of midwater trawl gear would be modified as
follows:

Midwater trawl gear means trawl gear that is designed to fish for, is capable of fishing for, or is
being used to fish for pelagic species, no portion of which is designed to be or is operated in
contact with the bottom at any time. The gear may not include bobbins, rollers, rockhoppers on
its footrope or as part of the net.

Alternative 3 - Prohibit the Use of Midwater Trawls in Habitat Closed Areas

Recent amendments to the NEFMC Sea Scallop and Multispecies Fishery Management Plans
created seven habitat closed areas on Georges Bank and in the Gulf of Maine that are closed to
all mobile, bottom-tending fishing gears. These areas overlap considerably with areas that were
closed in 1994, 1998, and 2001 to any gear capable of catching groundfish. Because they are
pelagic gears that do not catch significant amounts of groundfish (<5%), mid-water trawls and
purse seines are currently allowed to fish in the groundfish closed areas. They are allowed in the
habitat closed areas because they are not considered to be mobile, bottom-tending gear and
therefore are not believed to adversely affect benthic habitats. Under this alternative, the list of
prohibited gears in the habitat closed areas (HCASs) would be extended to include herring
midwater trawls.

Rationale: Prohibition of mid-water trawling in the HCAs would extend the protection for
benthic habitats to include any potential impacts caused by mid-water trawls, to the extent that
any exist.

Alternative 4 - Prohibit the Use of Midwater Trawls in the Gulf of Maine

Under this alternative, midwater trawls would be prohibited from use in Herring Management
Area 1 (1A and 1B) in the Gulf of Maine on a year-round basis. Herring vessels would still be
allowed to transit Area 1 as long as their nets were properly stowed according to the regulations.

Rationale: Prohibition of mid-water trawling in Area 1would protect benthic habitats against any
potential impacts caused by mid-water trawls, to the extent that any exist.

viii



Summary of Impacts of the Alternatives
Alternative 1: No-Action Alternative (Preferred Alternative)
Impacts on Atlantic Herring

No net positive or negative impacts are expected to the Atlantic herring resource. EXxisting
environmental conditions support healthy Atlantic herring stock production.

Impacts on Protected Species
No net positive or negative impacts are expected to protected species. The status quo condition
would continue.

Impacts on Essential Fish Habitat

No net positive or negative impacts are expected to EFH, as the status quo condition would
continue. The gear impacts evaluation found there to be no adverse impact that is more than
minimal or temporary in nature of gear used in the directed herring fishery (purse seines and
mid-water trawls) on EFH in for Atlantic herring or for other species in federal waters.

Impacts on Human Environment
No net positive or negative impacts are expected to the Atlantic herring fishery or human
communities under the No Action Alternative.

Alternative 2: Modifications to the Regulatory Definition of Mid-water Trawls

Impacts on Atlantic Herring

No net positive or negative impacts are expected to Atlantic Herring if the definition of mid-
water trawl gear is modified. The amount of herring removed by fishing will not be impacted,
and no stock-level impacts are anticipated.

Impacts on Protected Species

No net positive or negative impact is expected to Protected Species if the definition of mid-water
trawl gear is modified. As mid-water trawl gear and purse seine gear does, in fact, occasionally
contact the bottom and if the gear definition is modified such that enforcement of zero bottom
contact is maintained, there would be no impact to endangered species and marine mammals.
There is no indication that any marine mammals or endangered species are more vulnerable to
fishing by mid-water trawls that are fishing near the bottom than mid-water trawls that are
fishing higher in the water column.

Impacts on Essential Fish Habitat

While the overall impact to herring EFH or EFH for other species would be positive if no bottom
contact occurred as a result of herring fishing by mid-water trawl vessels, it has been determined
that the impacts of herring mid-water trawling do not need to be minimized, based upon the gear
effects evaluation. Moreover, EFH for herring larvae, juvenile and adults is pelagic, and would
experience no impacts, positive or negative, if the definition of mid-water trawl gear were




modified. Species that inhabit sand and mud substrates in the HCA’s may benefit if bottom
contact by mid-water trawls is reduced, but the benefits are not likely to be measurable.

Impacts on Human Environment

The gear could be fished differently as a result of a change in the regulatory definition of the
gear, but this would have little to no effect on the total amount of herring landed or the ability of
the fishermen to harvest the quota. There may be a localized effect in southern New England
and the mid-Atlantic where herring are more likely to occur near the bottom in the winter. If a
modified mid-water trawl definition is effective at reducing or eliminating bottom contact, the
efficiency of the winter fishery could be negatively affected, requiring more fishing effort and
higher costs to catch the same amount of fish.

Alternative 3: Prohibit the Use of Mid-water Trawls in Habitat Closed Areas

Impacts on Atlantic Herring

No net positive or net negative impacts are expected on Atlantic Herring if mid-water trawling is
prohibited in the HCAs. While mid-water trawls would be prohibited from fishing in habitat
closed areas, these vessels would be free to pursue herring elsewhere, thereby displacing the 12%
of the fishing effort that occurs in HCAs to other areas. The result would be neither a negative
nor a positive impact to the herring resource.

Impacts on Protected Species

A minor positive impact is expected to marine mammals and endangered species that inhabit
HCAs, as they would be released from any stress or disturbance created by mid-water trawl
fishing pressure. However, the net effect to protected species would be neutral, as the fishing
effort previously focused on HPAs would be redirected to areas outside the HCAs.

Impacts on Essential Fish Habitat

Prohibiting any use of mid-water trawls in habitat closed areas would ensure that no disturbance
of benthic habitats would occur from mid-water trawls, as well as from mobile, bottom-tending
gears that are currently prohibited from the HCAs. Approximately 10 % of the area designated
as herring egg EFH is inside the HCAs. However, occasional bottom contact by mid-water
trawls is not considered to reduce the functional value of herring egg EFH by any measurable
amount. Mid-water trawling does not affect pelagic EFH for Atlantic herring larvae and effects
to EFH for juveniles and adults are minimal and temporary. By prohibiting mid-water trawling
in HCAs, there will be no net positive or negative effects relative to the No Action alternative
(Alternative 1).

Prohibiting mid-water trawling in HCAs could result in small improvements in the quality of
benthic EFH for species and life stages of fish and shellfish that utilize sand and mud substrates
in these areas. In contrast, the prohibition of mid-water trawling in the HCAs would probably
lead to an increased use of fixed gear such as lobster pots which could have cumulative negative
impacts on EFH for benthic species. Overall, the EFH impacts of this alternative are neutral.

Impacts on Human Environment




The socioeconomic impacts of this alternative on the fishery and human communities would be
low to moderately negative. Impacts would be greatest in the western Gulf of Maine closed area.
Herring are concentrated in this area in the spring and fall and it is expected that mid-water trawl
catches that are taken in this area could not be completely made up by purse seiners operating in
the closed area or by mid-water trawling outside the habitat closed areas. It is also probable that
there would also be additional costs incurred by mid-water vessels which would be required to
travel further from ports located near this closed area to more distant fishing grounds where
herring would be less concentrated, requiring increased fishing effort.

Alternative 4: Prohibit the Use of Mid-water Trawl Gear in the Gulf of Maine

Impacts on Atlantic Herring

A positive impact is expected to Atlantic herring if mid-water trawl gear is prohibited in Area 1,
since purse seiners are not expected to harvest the amount of fish historically taken by mid-water
trawlers.

Impacts on Protected Species

A positive impact would be experienced by marine mammals and endangered species if mid-
water trawls were prohibited from fishing in Area 1. As herring is an important prey species for
some marine mammals, the competition for the resource would be reduced, as would the threat
of capture or disturbance by mid-water trawl gear, which is known to take marine mammals.
Protected species that are vulnerable to capture in herring mid-water trawls in Area 1 during the
time of year when the fishery is operating there are harbor seals, harbor porpoises, minke whales,
pilot whales, and leatherback turtles.

Impacts on Essential Fish Habitat

Prohibiting mid-water trawling from the Gulf of Maine would remove the threat of occasional
disturbance to herring egg EFH from this gear. However, any minor positive result of
prohibiting mid-water trawl gear would be limited to the habitat closed areas, where mobile,
bottom-tending gears are prohibited. Mid-water trawling does not affect pelagic EFH for
Atlantic herring larvae and effects on EFH for juveniles and adults are minimal and temporary.
Prohibiting mid-water trawling in Area 1 could result in small improvements in the quality of
benthic EFH for species and life stages of fish and shellfish that inhabit the WGOM, JB, and CL
HCAs, especially those that utilize sand and mud substrates, but not in the rest of Area 1 that is
adversely affected by bottom trawls and dredges.

Impacts on Human Environment

This alternative would have a significant negative economic impact on fishing communities in
Area 1 and on the Atlantic herring fishery. In 2003, 64% of the herring catch came from Area 1
and mid-water trawl gear harvested 70% of that amount. In order to access the fishery in Area 1
during the spring and summer (when a large percentage of the herring resource inhabits Area 1),
mid-water trawl fishermen would need to either refit their vessels to fish with purse seines or
travel to Areas 2 or 3. Some of the negative impacts would be offset by the added opportunities
for purse seiners to fish in Area 1. Indirect effects to fishing communities in along the western
Gulf of Maine coast could include shortages or price changes in lobster bait, socioeconomic
impacts on fishing communities, and changes in the supply to certain processing plants.
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Cumulative Impacts Analysis

The direct and indirect impacts of each alternative on four primary valued ecosystem
components were evaluated in combination with the impacts of past and present actions,
reasonably-foreseeable future actions, and non-fishing activities. The results are summarized in
the following table. The results support the conclusion that none of the alternatives would have
any cumulative impact on Atlantic herring EFH and a low negative impact on EFH for other
species in the Northeast region.

Comparison of Cumulative Impacts of Alternatives

Herring Protected Species EFH Human Environment
Alternative 1 Neutral Mammals: Neutral Herring EFH: Neutral
Leatherback: Neutral
Low Negative Other Species EFH:
Low Negative
Alternative 2 Neutral Mammals: Neutral Herring EFH: Neutral
Leatherback: Neutral
Low Negative Other Species EFH:
Low Negative
Alternative 3 Neutral Mammals: Neutral Herring EFH: Low — Moderately Negative
Leatherback: Neutral
Low Negative Other Species EFH:
Low Negative
Alternative 4 Low Low Positive Herring EFH: Moderately - High Negative
Positive Neutral
Other Species EFH:

Low Negative

Selection of Preferred Alternative

The no action alternative has been selected as the preferred alternative for two reasons. First,
this analysis has determined that the Atlantic herring fishery on EFH for Atlantic herring has
little or no adverse effect on herring EFH and none of the alternatives would provide any
measurable benefit to EFH for Atlantic herring or any other federally-managed species in the
Northeast region. Second, the continuation of status quo conditions within the range of the
Atlantic herring fishery already benefit EFH for Atlantic herring and other species that might be
affected by gears used in the herring fishery.

Practicability Analysis

The analyses in this document show that none of the proposed management measures have any
measurable benefit to EFH. There are no socio-economic costs associated with Alternative 2,
low to moderate negative costs associated with Alternative 3, and high negative costs associated
with Alternative 4. While Alternative 1 and Alternative 2 appear to be practicable to implement
based solely upon the cost/benefit analysis, Alternative 2 is not necessary because there are no
adverse effects to EFH from herring fishing gear that need to be minimized as part of an Atlantic
herring FMP. Alternative 3 is not practicable because it would not benefit EFH and has some
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associated economic costs. Alternative 4 is not practicable because it would not benefit EFH and
would have high socioeconomic costs. In addition, Alternatives 1 and 2 would have no effects
on protected species, while Alternatives 3 and 4 would have only low positive effects.

Summary of costs and benefits associated with each alternative and valued ecosystem component

and the practicability of each alternative.

Cost/benefit of Alternative on VEC

Practicability

Necessary to
Implement per MSA

Herring EEH Prote_cted Hun_1an
Species Environment
Alt1 | Neutral Neutral Neutral Neutral Practicable Impl_e mentation not
required
Alt 2 | Neutral Neutral Neutral Neutral Practicable No — |mpacts_ d_o r_10t
need to be minimized
Alt 3 | Neutral Neutral Neutral Low - Mod Not Practicable No - |mpacts_ d_o r.IOt
Negative need to be minimized
Alt 4 LOV\.’. Neutral LOV\./. High Negative | Not Practicable No — Impacts d_o not
Positive Positive need to be minimized
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1.0 INTRODUCTION

This final environmental impact statement (FEIS) for the Essential Fish Habitat Components of
the Atlantic Herring Fishery Management Plan (FMP) evaluates management alternatives to
minimize impacts of the Atlantic herring fishery on essential fish habitat (EFH). It is prepared by
the National Marine Fisheries Service (NMFS) and is developed in accordance with the National
Environmental Policy Act (NEPA) and the Magnuson-Stevens Fishery Conservation and
Management Act (MSA), the latter being the primary domestic legislation governing fishery
management of the nation's marine fisheries and resources. In 1996, Congress passed the
Sustainable Fisheries Act (SFA), which amended and re-authorized the MSA and introduced
new emphasis on rebuilding overfished fisheries, ending overfishing, minimizing bycatch and
bycatch mortality, and minimizing to the extent practicable the adverse impacts of fishing
activity on essential fish habitat (EFH).

This is a non-traditional impact statement in the sense that is not an analysis of a proposed
federal action. Rather, it is an evaluation of whether future federal action is needed to minimize
to the extent practicable possible adverse effects of fishing on Atlantic herring EFH and of
Atlantic herring fishing on the EFH of other managed species. The genesis of this document
derives from the settlement of the AOC vs. Daley case (discussed below) wherein NOAA
Fisheries agreed to draft an EIS on this matter. Subsequent to the settlement, it became clear to
NOAA fisheries that future federal action was unnecessary to minimize the adverse EFH impacts
of the Atlantic herring fishery, and, accordingly, that traditional analysis under NEPA would not
be triggered. Nevertheless, NOAA Fisheries agreed in the settlement to draft an EIS addressing
EFH impacts of this fishery and the present document, its unconventional context
notwithstanding, does just that.

2.0 PURPOSE AND NEED FOR ACTION

The purpose of this FEIS is to comply with section 303(a)(7) of the MSA. More specifically, the
purpose is to evaluate the potential adverse effects of fishing on Atlantic herring EFH and on the
EFH of other species, and to minimize to the extent practicable any adverse effects which are
more than minimal and not temporary in nature. This action is being undertaken to ensure the
conservation and enhancement of EFH as required under the MSA.

The EFH components of the Atlantic Herring FMP were developed as part of an Omnibus
Amendment prepared by the New England Fishery Management Council for all NEFMC
managed species (NEFMC 1998a). The EFH Omnibus Amendment was approved for Atlantic
herring by the Secretary of Commerce on October 27, 1999. The final rule implementing the
Atlantic herring FMP to allow for the development of a sustainable Atlantic herring fishery was
published on December 11, 2000 (65 FR 77450).

During the NEFMC’s development of the Atlantic Herring FMP, a lawsuit brought by several
environmental organizations (American Oceans Campaign (AOC) et al. v. Daley et al.) resulted
in a ruling by the U.S. District Court for the District of Columbia (Court) on September 13,
2000. In that ruling, the Court enjoined the Federal Defendants from enforcing the EFH
amendments that were challenged in the suit (which included amendments to all of the New
England Council’s fishery management plans) until such time as they performed “a new and



thorough EA or FEIS” for each of the EFH amendments, in compliance with NEPA. On
December 5, 2001, the Plaintiffs and the Federal Defendants proposed to the Court a Joint
Stipulation and Order (Stipulation), which was accepted by the Court on December 17, 2001. In
that Stipulation, the Federal Defendants, acting through the National Marine Fisheries Service
(NMFS) were ordered to:

7) Prepare FEISs for all fisheries challenged in the lawsuit.

8) Comply with the requirements of all applicable statues, including NEPA,; the Council on
Environmental Quality (CEQ) NEPA implementing regulations, 40 C.F.R. Parts 1500-
1508; and the National Oceanic and Atmospheric Administration (NOAA)
Administrative Order 216-6.

9) Include analyses of environmental impacts of fishing on EFH, including direct and
indirect effects, as defined in the EFH regulations at 50 C.F.R. 600.810, and analyses of
the environmental impacts of alternatives for implementing the requirement of the MSA,
that the FMP “minimize, to the extent practicable, adverse effects on [EFH] caused by
fishing.”

10) Consider a range of reasonable alternatives for minimizing the adverse effects (as defined
by the EFH regulations to be “any reduction in the quality or quantity of EFH”) of fishing
on EFH, including potential adverse effects. This range of alternatives will include “no
action” or status quo alternatives and alternatives set forth specifying fishery
management actions that can be taken by NMFS under the MSA. The alternatives may
include a suite of fishery management measures, and the same fishery management
measures may appear in more than one alternative.

11) Identify one preferred alternative, except that, in the FEIS, NMFS may elect, if it deems
appropriate, to designate a subset of the alternatives considered in the draft EIS as the
preferred range of alternatives, instead of designating only one preferred alternative.

12) Present the environmental impacts of the alternatives in comparative form, thus sharply
defining the issues and providing a clear basis for choice among the options, as set forth
in CEQ regulation 40 C.F.R. 1502.14.

The Stipulation established requirements regarding process and time deadlines, including a
requirement to provide at least a 90 day public comment period for the draft environmental
impact statement (DEIS). The Stipulation also required that NMFS approve an amendment, if
required, to the Atlantic Herring FMP and implementing measures by no later than September
10, 2005. NMFS is preparing this separate FEIS to fulfill terms of the Stipulation. Therefore,
this FEIS evaluates the potential adverse effects of fishing on Atlantic herring EFH, including
the effects of Atlantic herring fishing on the EFH of other species, and evaluates management
measures to minimize to the extent practicable any adverse effect by the Atlantic herring fishery
on EFH that is more than minimal and not temporary in nature.

2.1 Notice of Intent and Scoping Process

In response to the stipulation, and in cooperation with the NEFMC, the NMFS issued, on
September 10, 2001, a Notice of Intent (66 FR 46979) to prepare Environmental Impact
Statements (EISs) in accordance with NEPA for the EFH components for Atlantic herring,
monkfish, and Atlantic salmon. NMFS notified the public that it would accept written comments
to determine the range of management alternatives to be addressed in the EISs to describe and
identify EFH, minimize to the extent practicable the adverse effects of fishing on EFH, and



identify other actions to encourage the conservation and enhancement of EFH, through
November 9, 2001. A subsequent notice (66 FR 48996) was issued to extend the public
comment period through November 21, 2001 and to schedule a public hearing on November 7,
2001 in Gloucester, MA. NMFS informed the public that the EISs would consider EFH and
Habitat Areas of Particular Concern (HAPC), as well as fishing and non-fishing threats to EFH;
the need to revise EFH designations for Atlantic herring, monkfish and Atlantic salmon based
upon any available new scientific information; potential HAPC designations; and a range of
alternatives to minimize adverse effects of fishing activities on EFH. The public was also
informed that the analysis and subsequent management alternatives could be presented as one
NEPA document for all three species, as two or more separate NEPA documents, or as part of a
combined NEPA document that also addresses other fisheries management issues for one or
more of these species. At the conclusion of the 72 day public scoping process no public
comments were received and there was no attendance at the public scoping meeting. NMFS has
decided to produce a separate FEIS to fulfill the terms of the Stipulation which would evaluate
the potential adverse effects of fishing on Atlantic herring EFH, including the effects of Atlantic
herring fishing on the EFH of other species, and evaluate management measures to minimize to
the extent practicable any adverse effect by the Atlantic herring fishery on EFH that is more than
minimal and not temporary in nature. These issues were also recently evaluated as part of
Amendment 13 to the Northeast Multispecies FMP as well as Amendment 10 to the Atlantic Sea
Scallop FMP.

NEPA provides a mechanism for identifying and evaluating the full spectrum of environmental
issues associated with Federal actions, and for considering a reasonable range of alternatives to
avoid or minimize adverse environmental impacts. NMFS will consider any new information and
alternatives discussed in the FEIS to determine whether changes to the EFH provisions of the
Atlantic herring fishery management plan previously approved by NMFS are warranted.

2.2 Overview of the EFH Elements of the FEIS

Based in part on the issues identified during scoping, this FEIS includes an evaluation of the
potential effects of the directed Atlantic herring commercial fishery on EFH for Atlantic herring
and other federally-managed species in the Northeast region of the U.S. and evaluates
alternatives to minimize to the extent practicable the adverse effects on EFH from herring
fishing. It also includes an evaluation of the effects of non-fishing activities and of non-MSA-
regulated fisheries on Atlantic herring EFH. The analysis considers the no-action alternative,
along with a range of other reasonable alternatives. Information from the 1998 Omnibus EFH
EA (included in the Atlantic herring FMP) is reflected in this analysis. However, additional
information and the selection of alternatives come from a review of the best scientific
information available, including new information made available since the fishery management
plan was originally completed.

2.3 The Future — Habitat Omnibus Amendment Components

In the spring of 2003, the Council initiated a Habitat Omnibus Amendment that will be
considered Amendment 2 to the Atlantic herring FMP. It will also amend the Northeast
Multispecies (Amendment 14) the Sea Scallop (Amendment 11), Monkfish (Amendment 3),
Skate (Amendment 1), Red Crab (Amendment 1) and Atlantic Salmon (Amendment 1) FMPs.



This omnibus amendment will fulfill the 5 year EFH review and revision requirement specified
in 50 CFR Section 600.815(a)(10) and will contain the following components:

Description and identification of EFH
Review of EFH designation methodology and consideration of options to revise existing EFH
designations where supported by new, scientifically sound, information.

Non-Magnuson-Stevens Act fishing activities that may adversely affect EFH
Update current section on identifying any fishing activities that are not managed under the MSA
that may adversely effect EFH.

Non-fishing related activities that may adversely affect EFH
Update current section that identify activities other than fishing that may adversely affect EFH.
For each activity, the FMP should describe known and potential adverse effects to EFH.

Conservation and enhancement

Update current section on identifying actions to encourage the conservation and enhancement of
EFH, including recommended options to avoid, minimize, or compensate for the adverse effects,
especially in HAPCs.

Prey Species

Review and update the current list of the major prey species for the species in the fishery
management unit and discuss the location of prey species’ habitat. Consider adverse effects on
prey species and their habitats that may result from actions that reduce their availability, either
through direct harm or capture, or through adverse effects to prey species’ habitats.

Research and Information Needs

Review and update the current recommendations, in priority order, for research effects necessary
to improve upon the description and identification of EFH, the identification of threats to EFH
from fishing and other activities and the development of conservation and enhancement
measures for EFH.

Identification of habitat areas of particular concern (HAPCSs)
This will be done through the HAPC process approved by the Council and included in a formal
Request For Proposals (RFP) that will be issued in late 2004 or early 2005.

Consideration and identification of Dedicated Habitat Research Areas (DHRAS)

The NEFMC may consider developing the same type of process as the HAPC process for
designating DHRAs and will work closely with the Council’s Research Steering Committee on
this effort.



3.0 DESCRIPTION OF MANAGEMENT ALTERNATIVES

3.1 Alternative 1 - No Action Alternative (Preferred Alternative)

Under this alternative, no action would be taken that would affect existing Atlantic herring
fishing activities. This alternative includes the existing regulatory definition of mid-water trawls
(see Alternative 2).

Rationale: The fishing gears utilized in the directed Atlantic herring fishery are pelagic mid-
water trawls and purse seines. Mid-water trawls are prohibited from fishing on the bottom (see
alternative 2A). Therefore, there are no expected adverse EFH impacts of either of these gears
that require minimization.

3.2 Alternative 2 - Modifications to the Regulatory Definition of Midwater Trawls

There are three distinct options to modify the regulatory definition of midwater trawl gear for the
herring fishery. These are “stand alone” alternatives that could be imple